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23. Cinder HXiouth’s proposal, Ihc consumr~ will be saddlcd with new terms and 

conditlons as a prc-condition to switching his or her voice service provider. As noted above, the 

proposal states that “~ellSoutli.net will contact the end user. , , [and] will discuss the terms and 

conditions of the transfer with the cnd  US.^," 

24. Supra submits that the above stated BellSouth condhons are “additional barriers” 

that the Commission exprehsly forbade BellSabth to maintain. For example, the consumer will be 

required tn accept the following we-conditions: ( 1 )  to pay a higher rate to maintain his or her 

FastAcccss service, (2) to possess a a d i t  card (failure to posses a credit card will disqualify the 

consumer. preventing rha consumer f i rm switching) and then provide that credit card number to 

BcllSoulh for bifhiig purpuscs. and (3)  that HellSouth will downgrade the quality ofthe service. 

25. BellSouth’s additional requirements of higher rates, credit cards and inferior Senicc 

quality, along with a coiltact - seeking approval of these o~ierous pre-conditions - with the end user 

prior to BellSouth pennitting the cawuner to switch, Supra submits is not consistent with fhs 

Commission’s decision (1) that ‘3  custo~nc!r.’s Intmet access scrvice would not bc a l t d  w h a  the 

customer switched voice providers‘’ a id  (7) that there “‘shall be s sesmlus transition for a 

customer chan&g voicc service From UellSouth.” FDN Recon Order at pgs. 5-6. 

26. DellSoutli’s proposal fiuUlr3f. states: that “if the end lwer do% accept thc t- and 

conditions [e.g. rate changes. biilinE c n a ~ i p .  data only] IlellSouth.net will obtain thc appropnatc 

billing information hnn] !he end user.“ . i s t - & L s A A  

I have h e  apuroariate l in~ installed at t h s n h s e r  location.” See Exhibit A, pg. 2. pmphaSis added). 

The above anphasizcd language is BellSouth’s prc-condition that no conmer, with 

FastAcccss, will be uem@ec!Lo-:wit,c:1 voice Droviders unless he or she has first obtained a m n d  

“ h e  installed at @.s.g~!$ ,u,sc-I.!o~:aiic,,~,’’ $up13 submits that flus pm-condition is inconsistent with 

27. 

http://IlellSouth.net


Cotmission ilrder Flu. PSC'-OL-r)lj7p.FOF-'TP issued on July 1, 2002, as so clarified in 

commission Order N o  PSC-02-I453~F'OF-TP issued oh October 21,2002. 

28. On No'.er;rher 2 .  XOZ, iD;ivid 4 .  ;"jilson, Supra Vice-President. Technology, scnt a 

lettm to Shaiiiwn 'Wildcr (lieUSouth). Irr this letter. Mr. Nilson states that BellSouth's proposal is 

inconsisttnt with C'omrnjssion Order No. YS(?-U2-1453-FOF-TP and as such the pmposd i s  

rejected. See November 2.2002 Letter attached hereto as Exhibit B. 

29. 'Ihereafler. Shammi V<ilder (BellSouth) sent Supra a second letter dated Novcmbef 

22.2002 See l.$ticr atbclwzl iitmc as Exhibit C. In this 'letter, BellSouth sets forth e 
conditions for a custoiner who wishfs in switch his local voice provider along with many of the 

samc conditions outlined in i t .  Au.gust 26,2002 Letter. 

.. 

30. One new prc-cond.tiiw js the Iollowing: "BellSouth shall have no obligation to 

provide FastAcces3 to n SUTJJ'a end iisfx !f s x h  end user did not have FastAccess for at least 60 daF 

prior to the time Supra :;uhrnits the ! 3 R  ?o conve.rt voice to Supra." See Exhibit C, pg. 2. 

3 1 .  S t p m  submits that the C.:sm.mtssion's ordns never wntmplated any such 60-day 

minimum requirimnit. 

32. .% swnnd new addi!innsi barrier is a modification to BellSouth's initial pre- 

condition which mandared a rate ;~icr?i'ilsc fix the consumm to mtab thc Fa~tAccess h C C .  See 

Exhibit A. 

33. TJiider fhe l\Tovenioer ' prcpasal, BellSouth now couches the rate inncrease in 

terms of a BellSouth disi.our:t. Specifically. DcIlSouth proposes that the "end user will no longer be 

eligible for any discow: j on FasiAccess rssocistd with the purchase of other BellSouth producU." 

34. r3cllSout.h xmentiy provides a 510 discount for FasiAccess for customers that also 

subscribc to SellSou'h's iocnl voice semice. 
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3s. h p r a  subn:its thui :iic rnst of FastAccesr; service for customers who switch their 

local sewice &om Sel?Swh to SUpYd~~’7Il increase in the amount of$lO. 

36. Supra submits tha: ti-iesc new pre-conditions (e.g. 60-days minimum requirement 

and increased rates) creak? iirw additionai barriers and an: inconsistent with this Commission 

decision m Ordw No. PSC-02-@8?f:-FOF-V as clarified by Order No. PSC-02-1453-FOF-TP in 

which this C:ommission wmtc: “HeilSoli~l!’~ rnitxation of its FastAccess biternet Service to an FDN 

[and Supra] customer shaU be a seamless transition for 3 customer changing voice service from 

BellSouth to FDN in a mannethnl  does not crente an additional barrier to mtxy into the local 

voice market.” (hnp!i3l;is added;). 

37. Supra submits rhat the entire Novcmber 22,2002 Letter and its attached proposal i s  

in direct violation n f  Commission (>rdw No. PSC-02-087E-FOF-TP as so clarified by Commission 

Order No. PSC-02-14 

35. As noted eariier herri c,., Comission Order No. PSC-02-1453-FOP-TF’ specifically 

rejected BellSouth’.: realtest for cl:tri.rification. In particuliu. BellSouth asked this Commission to 

“clarify tbat BeliSouih is not requir?J CS:~  provide FastAccrss service over a UNE loop, but instead 

BellSouth nrdy provide !Jut seni~.: w r i  1 r.cw loop that it installs to serve the end wer’spremises.” 

Id. at pg. 5 .  

33. 

40. 

Cunxissian Order ?&I. PSi‘-.02-.1453-FOF-’rP was issued on October 21,2002. 

BdIJouth s m t  Supra +. !c%er dated November 22, 2002 [See Exhibit C] in which 

BellSouth proposed to .YUL~I a the Y I : ~  BcIlSouth policy that this CoiNnission had reiected thirty-huo 

(32) days earlier. 
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41. SupJa .ubmits liiar me Xovember 22, 2002 Letter demonsrrates that BellSouth's 

Violation of Order No. ~SC-O?-,iC'~S-I;C)I;~'rP as so clarified by Commission Ordcr No. PSC-02- 

1453-FOP-TP 1.s intmtlonal and wi!lfui. 

42. On November 27. ZW!. Supra sent BellScuth a response to BellSouth's Novemba 

22d Lettcr. See lxtter attached hcrcto as Exhibit D. Supra noted in its response that BellSouth's 

proposal was again inconsistent with prior C:ommiesjon Orders and was therefore rejected. 

43. P.c.ting ir: good-fziih aid ui an attempt to resolve this matter amicably, Supra 

attached 2 pmpusa! to it.s Voverriher 2'Th response outlining inherent problems with BellSouth's 

proposal and ofkririg a different appvxcti that Supra believed was consistent with the letter and 

spirt ofthe Commission's Orders. 

44. In reply. DellSouth sent to Supra a letter dated December 2, 2002. See Letter 

attached hereto as Erhihit E. In this i)ecernber 2"d letter, BellSouth rejects Supra's November 27" 

proposal in its cntirer:y. 

45,  As nokd cariier herein, the BellSouth November 2Znd proposal requires the 

consumcr to obram a s e m d  line, among other onerous pre-.conditions. This  proposal was explicitly 

rejected by this Commission in Order No. PSC-02-1453-FOP-TP issued on OCtober21,2002. 

46. D s p i t e  this cxpliciL reie.etion. BellSouth's Shamron Wilder wrote the following h 

her December 2"d Lcner: ' T i e  pc1ic.J. i sent you pJovcmbrx 22"6] is the one BellSouth has offered 

to FDN in acccrtjmcc with me FiZN aider thzt you referenced in your letter." The FDN Order 

referenced in Siyra's November 2T'" kttw was Order No. PSC-02-1453-FOF-TP issued on 

October 2 t ,  21102 --thirty- hvo (32) days EnAr to BellSouth's letter. 

47. BellSouth's policy and proposal ofproviding Stand-alone FastAcccss DSL senrice is 

contrary lo this. Corni~iis$i~.r~'s Ordc,.s 
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48. Supra :uhrnits thnr T ij; Dc!;anher 2"' Letter further demonstrates an htenbonal a d  

willful vlolation on h* part of BcllSouth of Commission Ordm No. PSC-02-0878-FOF-TP as so 

clarified by Ordm No. 1'SC'-02.. 14Si-F(5F-~IP. 

49. Fititincr negotiation with BeIISoulh over the proper impianentation of this 

Commission's @dim n a m e  h t i k  i!i light oCBel1South's next line: "To thc extent Supra places 

orders for U W - Y  liiies where the m d  u w  wants to retain the FastAcccss service, this is the DIWCCSS 

BellSouth w'ill use." SI? Ex.liihit E. (Emphasis added). 

!t  of F(cllS0;th's uillfid and intmtional failure to abide by Commission 

Order No. PSC-O;i-OG:8-FOF-TP a!; sa ciariiled by Order No. PSC-02-1453-FOF-TP, Supra has 

been forced to seck reiief h m  this (:ommi.rrion. 

51. 'h prirhary purposr of this Complaint is to evaluate whether BellSouth violated 

Commission or&i:: 2nd Florida Stannd::s arid whcthw to impose a penally thcreforc. 
. .  

52 .  Pimian: Rulc 2-.?2.036(3)@)(4). Florida Admuustra  ti^ Code, Supra 

respectfully ~.etiucs!s r h x  &is L'ornmissjor? order BellSouth to immediately comply with 

Commission Ordm Yo. PSC-O:-OX71;-PUF-l~ as so clarified by Order No. PSC-02-1453-FOF-TI'. 

53. Pxs!ia!.! t o  Slertiov :W..?85(1). Florida Statutes: Supra rcspectfullyrequests that this 

Commission h.pwc ii pr:r:al? CST 'Twm!.::-!~ive Thousand ($25,000.00) Dollars for each day thar 

BellSouth rctitszcl !o comply with thc C'or.mission's orders. 

54. P~.I:.s~.MI :o Seciion 36~i.'?,Wl j. Flnrida Statutes, Supra also respectfully requests 

that this Commission si iq)end or m6ki. an!,' (..miticate(!;) BellSouth must maintain in order to 

operate in thc S t m  sf !';!inde. 
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W.HE.REF0.R I;. Supra resj:ccifullv q u e s t s  that this Commission cntm an order against 

BellSouth as follows: 

1.) 

Prescm !nl,ercon.nection Agpmenr: 

2. j Ckdering BellSouth to pay penalties for violating this Commission's Orders, 

Commission Kulcs, and Chaptc-. 364% Florida Slahttes and for its continued anticompetitive 

behavlcr ~ ~ ~ l t i q g  in a bmk: to ccrrripctition; and 

3.) 

Chieritlg BdISouth ta c.uinply wid1 this Commission's Orders and the parties 

For all other re1iefcken:d apIopnate under the law. 

RESPECTFULLY SLJE9417 TX: tlus 18"' day of December, 2002. 

SUPIZA TELCOMMUNICATIONS & 
INFORMATION SYSTEMS, INC. 
26.20 S.W. 27" Ave. 
Miami, Florida 33133 
Telephone: 305.476.4252 
Facsimile: 305.443.95 16 
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EXHIBIT “5” 

COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

CASE NO. 
PETITION OF CINERGY COMMUNICATIONS ) 
COMPANY FOR ARBITRATION OF AN ) 
INTERCONNECTION AGREEMENT WITH ) 
BELLSOUTH TELECOMMUNICATIONS, INC. ) 
PURSUANT TO U.S.C. SECTION 252 1 

2001 -00432 

O R D E R  

On July 12, 2002, the Commission, by Order, addressed the disputed issues 

between Cinergy Communications Company (“Cinergy”) and BellSouth 

Telecommunications, Inc. (“BellSouth”) in this arbitration proceeding. The parties 

disputed whether BellSouth should be required to furnish to Cinergy, on an unbundled 

network element (“UNE“) basis, certain network elements, including the digital 

subscriber line access multiplexer (“DSLAM) port and broadband transport. The 

Commission concluded that unbundling packet-switching would create a disincentive for 

investment in these technologies by incumbent local exchange carriers (“ILECs”). The 

provision of packet-switching as a UNE may, in the long term, discourage future 

investments by BellSouth and by Kentucky’s other ILECs if those investments would be 

required to be shared with competitors. Thus, as a matter of public interest, the 

Commission denied Cinergy’s request to unbundle packet-switching as a UNE. 

The parties also disputed whether BellSouth should continue its current policy Of 

refusing to provide its digital subscriber line (“DSL”) service to customers who choose a 

competitive LEC (“CLEC) for voice utilizing the UNE platform (“UNE-P). The 

Commission found that BellSouth’s practice of denying DSL to a CLEC‘s UNE-P 



customers undercuts the Commission’s long-held policy of encouraging UNE-based 

voice competition and, in the long run, would result in fewer viable CLECs and fewer 

customer options. The Commission ordered the practice to cease. 

BellSouth and Cinergy have both applied for clarification or rehearing of the 

Commission’s Order. Cinergy has requested rehearing of the issue of unbundling 

packet-switching as a UNE. BellSouth and Cinergy both have requested clarification of 

the Commission’s decision concerning provision of BellSouth DSL service over CLEC 

UNE-P lines. BellSouth prefers that the Commission reconsider its decision but, in the 

alternative, asks for clarification. On August 21, 2002, the Commission granted the 

motions for clarification of BellSouth and Cinergy in order to clarify the July 12, 2002 

Order. The Commission’s determinations in this arbitration proceeding are clarified 

herein. 

Cinergy asserts that the Commission failed to apply the “necessary” and “impair“ 

analysis required by 47 U.S.C. Section 251(d)(2) and as delineated by the U. S. Court 

of Appeals for the District of Columbia in United States TeleDhone Association v. 

Federal Communications Commission, 290 F.3d 415 (D.C. Circuit 2002). However, the 

Commission’s July 12, 2002 Order clearly states that the record in this case does not 

establish that Cinergy’s obtaining UNEs in addition to DSL-capable loops is “necessary” 

to enable it to provide service. That Order also explains that packet-switching will not 

be required to be unbundled in Kentucky as a matter of public interest. The 

Commission expressed concern that unbundling packet-switching would create 
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The Commission, having considered the motions and having been otherwise 

sufficiently advised, HEREBY ORDERS that: 

1. To protect the provision of competitive voice service in Kentucky, 

BellSouth shall not refuse to provide any DSL service to a customer on the basis that a 

customer receives UNE-P-based voice service from a CLEC. 

2. BellSouth shall not require a DSL customer to pay loop costs of a 

separate loop simply because the customer receives voice from a competitor on a 

UNE-P basis. 

3. Within 20 days of the date of this Order, the parties shall file their final 

interconnection agreement containing terms consistent with the July 12, 2002 Order as 

modified by this Order. 

Done at Frankfort, Kentucky, this 15th day of October, 2002. 

By the Commission 

ATTEST 

G A m  - 
Executive Director 



EXHIBIT "6" 

i LOUISIANA PUBLIC SERVICE COMMISSION 

CLARIFICATION 
ORDER R-16173-A 

Docket R- 26173. Louisiana hblk Service Cornmiision, ex park In re: BcllSouth's 
pmvision of ADSL Service 10 end-usus over CLEC loopr- Pursupnt to the Commission's 
directive in Oda U-22252-E. 

(Decided sf the March 19,2003 Busions rod Executive Session.) 
( C b d a  Order R-26173 dated January 24,2003) 

1. 

The Louisiana Public S m i c e  Commission Staff Cstaff) filed its F i  

Rcwmmmdation in Dockel Number U-22252-E. In re: Bcllsovrhi SKIlOn 271 Prc  

appliaion. on August 31.2001. Among the numemus issues rddmKd thmin WLI a 

discussion of MCI WorldCom Communications. hc:s C W o r l d W )  contmtiooI 

re&ing BellSouth Telammunication'r, Inc. ("Bellsouth') pnctica in line apliaing 

Irmngaaents.' Staff drscribed its understanding of thc policy as follows: "BellSouth 

will not provide a cusfomm with its n(ail DSL sewice ml*u that CUIMIIISI nlso 

plrshae~ its voice service b m  ~011South .*~  A R ~  discussing the rnatta in p t u  

d d l .  StafFulfimslcly lkommmdeed h e  followiOp: 

That thc Commission order BellSouth to pmvidc its ADSL sewice 
to d YSCR OVCI I h C  high ~ U C l W Y p o I l i O l l O f t h  lOOpbCb% 
wed by a CLEC to provide voice scrvicc d e r  the m e  tams 4 
conditions that BcllSouth offen the high hqumsy podon of its 
loops in line sharing nrranganonvr. staff funhs Iumnmd uut 
the CLEC shall be prmntsd from charging &IISouth for lue of its 
UNE loop. Any issues regarding implcmcntation of thia 
mommendation shall be n f d  to the regional l i e  hingl i i  
splitting collaboralive for m i e w  and naolution. &IISouth may 
paition the Commission In a stay of lhis rcquiranent vpon 
presentation of evidence regarding substantial operational issua thlt 
must b~ rrro~ved.' 

Staffs Final Raommmdation, in dcckcl U-22252, Subdakct E, was considered by the 

Louisiaru Public Snvice Commission ("LPSC", "Commission'? at its Septrmber 19. 

2001 Busmm and Exautive Sasion. At that Session, Commissioner Blo~nnrn moved 

to adopt Stnffs Final Raommmdafion, whh a few modifications, one of which directly 

ad- the above quotd section Tbc motion directed Staff to tiuihm study thc isrue 

Oder R-26173-A 
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of whether BellSouth should be rquired to provide its ADSL service to end users over 

the high frquency portion of the same loop being used by a CLEC IO provide voice 

SCMCSS. The motion wns Unulimously adopt& by the Commission and memorialized in 

GnlaU-7,2252-E, id ScpIcmber21,2001. 

In compliance with tbe Commission’s dirative, Staff opencd and published tbc 

following in chc Commission’s Oficid Bulletin dated December 7, 2001 D o c h  R. 

26173, 

Pursuant to the Commission3 directive in order U-22252-E, StdT 
was to hiher rmdy the issue of wbcther BellSouth 
TclaammunicatioM. LK. should be required (0 provide iu  ADSL 
service to end users over (he high frequency portion of (he m e  
loop being wed by a CLEC to provide voice raViccs. 

PMiu were given 25 dayr 10 intmme @Or file comments m the dockel. lntervcntiona 

M~JOI initial commenw were meived from the followiog psrtiu: I”CADcltaCom 

Communications. Inc. d4dn 17CADclfacom (TkIuCom’~. xrpcdius Corporntion 

(“Xspcdiw’7). Cox Louisilna Tdaom L.L.C.. &a Cox Communications (“Cox”), 

NewSouth Communicationr CorporPtioo CWewSouth”), Access InIegrated NchvOrks, 

Inc. (“Awus’). BellSouth, KhfC Teleeom, Inc. (“KMC’) nnd the Southcsstcln 

Competitive cprriar AsroeiDtion (”SEWA’?. 

Following the rseipt of initial cornmen& Staffmeived both formal nnd informal 

requcsts bom tbe intavcncn IO file additionavrcply commmta. By notice dnted May 9, 

ZWZ. Staff grantcd che parties the Oppommity Io file additionid commmts by Mny 24, 

2002. The following partics providcd ndditionaVrcply commcots: BellSouth. KMC, 

SECCA nnd WorldCom. Access, DcltnCom, NewSouth and Xsppcdius joinlly filed reply 

comments. 

Mer Uromughly miewing all initial and reply comments. Sufi issued a 

pmpossd Rccommdation on July IO, 2002. h older to clarify the oppormnity for 

uceptim and rspliu IO the recommmdntion, a Procedural Schedule nnd Orda WBS 

issued OD July 25, 2002. Rcply 

comment$ w m  received born KMC, WorldCom and SECCA and jointly from 

DeloCom, Access, NewSouth and xspcdiw. Additionally. an i n f o d  Ikhnicd 

&-e wns bcld on September 3.2002. with rcprucntativu from all of the nbove 

pvtju present. ~n connection wich its review. Staff prcpnred a dnai ld  summay of a11 

Order R-261734 
Page I of Id 

Exceptions were recuved only from BellSouth. 

, . . . ., .. . . ._,.,.... ~ ....... ~ ~ ,._ ._ .. . .....,. - ._. .... .. ,... . .. . . .  
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inilial and reply comments which WBS included in the Proposed Recommendation isucd 

July IO, 2002. A shori summary of lhc exceptions and replies lo the Pmpscd 

Recommendation are included herein. 

U. JURlSDICllON 

The power0 and duties of the Louisiana Public Savicc Commission M wntained 

As stated thacio. the in Aniclc IV 8 21 of the Louisiana Constitution of 1974. 

Commission has Ibc aulhority lo: 

“replate all common & e n  and public utilities and has sll otha  
rcgulstory authority P) providal by Iw. The Commission Wl 
adopt and m f a r c  reaJonablc rules, regulations and pmedurrr 
which arc nccsYary for the discharge of its duties including otha  
powas and duties as pmvided by law.” 

RuruMf to its constitutional authority, he Commission adopted the Regulations for 

Competition in the Local Telaommwkations W e t  CLOcpl Competition 

Regulations”, “Regulations”)‘, as most recently amended by the April 5,  2000 Oenanl 

Order (”Genad Order“). As sated in lhe PMmblc to the Regulations, 

Through UK dcvelopmcllt of effective wmpctition, which pmmtcs 
thc accessibility of new .nd inwvltivc rcrvins at man- 
discriminatory prices wnsumm cnn and PIC willing u) pay. ud 
which multa in wida deployment of existing Savices at 
competitive prices, the public interest will be promoled. 

Section 201. A. of he Local Competition Regulations dcscribsa the public policy as 

follows: 

Ohc Louisiana Public Savicc Commission hasby furdr. 
delemines and declarer hat the promotion of wmpclition in d 
local telecommunications markets in Louisiana is in the public 
intcrsst. 

In funhnancc of the above stated goal to promote compelition in all local 

telecommunications markets in Louisiana, this Commission h a  initiated 8 number of 

rulc-making proceedings. One such pmeeding. Docket U-22252-C In re: BellsOufh 

Telemmmunicationr. bc. Sewice Qualily Measwemenrr, established Prrformmlce 

measurements to monitor the service BellSouth provides to its competitors. No ICSS thnn 

four o h  have bcen issued in that docket, all of which have fostered the Commission’s 

goals of pmmoting competition. Further, Docket U-24714, Subdockct A, In re: Find 
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Deawraging OJ BellSourh Teleconmunicarionr. hc. .  UNE Rares. established new cost 

bead rates for UNEs available to CLECs. Staff notes that following the issuance ofthe 

Oder in that docket. many new compaiton have e n t a d  the market. Additionally, in 

connation with Staffs rcvicw of BellSouth's 271 prc-application filing in Docket U- 

22252-E, several nxommendations were madc to further promote competitiou 

111. SUMMAR 

In Docket U-22252-E, Staffmade the following raanmendation: 

That the Commission ordcr BelLSouth to provide its ADSL service 

used by a CLEC to provide voice service under the same t a m s  and 
conditions that BellSouth offas cbc high bcqucmy portion of its 
loopa in lim sharing unognnentr. Staff hutha mmnmds tbu 
the CLEC shall be prcvmted from charging BellSouth for use of its 
UNE loop. Any issues rcg.rding implanentption of this 
rreommmdntion w be r c f d  to thc rcgioolr line rh.ril@ine 
splitting collPbontivc for miew and fwolutioe BellSouth rmy 
petition the Commission for a stay of &it nquiranent upon 
pmentption of evidaxc regarding substantial Operstional issues ulst 
muat be m l v d .  

to md YIM ovu the high f q u a r y  portion of the same loop b c i  

When the maner was considered at the Commission's September 2001 Businm ud 

Executive Session, the Commission voted m accept Staffs Recommendation, with Staff 

d h t s d  to determine whether ADSL ~ c e  could be added to UNE lines in the future.' 

mer U-22252, E memorialized the Commission's vote, inmucting Stnffto, 

furtha study the issue of nquiriq BellSouth (0 provide io ADSL 
d c c  m cnd usua ova  the high fxqumcy portion of the I.UM 
loop bcing uxd by a CLEC to provide voice savicc until such time 
as the opaptional md poky ism associated memvith are filly 
a r p l d ?  

Based on the above, a presumption existed that Staff s Recommendation in Docket U- 

22252. E should t+ adopted, absent any "operational or policy issues" prohibiting its 

implementation. Comments received h m  the parris suggested additional concans 

must a h  bc addressed, as evidenced by comments received relative lo possible 

jurisdictional and technical i u u n  Neither the vote of the Commission, nor the directive 

of the order, sugge~ted MY such issues were a concan prior to h i s  docket being Opened. 

Nonahelesa, m insure all issues PIS horoughly cxplortd, Stars hpowd 
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Recommendation addresred not only "operational and policy" issues, but jurisdictional 

and technical issues as wcll. Bascd on the following conclusions, it was Staffs opinion 

fhat thc recommendation set forth in docket U-22252-E be reallimed and adopted. 

A. Pollcylnucs 

&fore addrcSSing any "policy" arguments made by the parties. SMT reminded 

that partia that Uis Commission's policy, as stated in the Lncal Competition rulca. is to 

promote compaition in all tclaommUnications rwkdt. Adopting Staffs 

R a o d t i o n  in U-222.52. subdockel E will promote that goal. by allowing morc ad- 

war to choosc au alternative wioc provider without fcar of losing thcu DSL raVice. 

BellSouth's policy of r e b i i  to provide i s  DSL service OVQ CLEC voice lcops is 

clearly at odds with the Commission's policy to urcoursge cnnpditioa Likewise, 

BellSouth's contenlion that such a regulation would dimiish wmpdtion in the DSL 

mark& is MI consistent with the wmments received. 

h u a n t  to its current DSL policy, BellSouth "simply chooses not to sell DSL 

d c c  mU work on CLEC loops."' As summarized in KMC's comments, BcllSouth's 

policy actually deters customas Mom switching to other providas, thus bbduing 

competition not only in the voice mark& but the DSL markel as well. Various other 

exampla of the anti-compctitive effects of this policy W a c  wntaind in the CLEC's 

wmmmtts', including (1) disconnation of BellSouth DSL aavics when rn ani-user 

changes voice pmvidas, (2) placing codes on Customa Saviec Rkords ("CSRS") th.1 

must k m n o v d  before tansfaring M c e ,  (3) plaCCing DSL %mice on primUy lines in 

multi-line situations without explaining the comcqusneca to the endnd-usa .nd (4) 

lMsfCning back voice senice if BellSouth's DSL is subsequently placed on the p ? h q  

line. lntaatingly enough, the only of the above examples BellSouth addressed in its 

reply wmmmts is the primary line issue, refaring Staff to the FCC'S 271 order. 

BellSouth's f a h e  to even dismiss or deny the other namplcs caused Staff grave 

eo- as any of the above puts a voice CLEC in a clear compctitivc disadvantage by 



creating more “hoops” a CLEC must jump through to provide voice service. ai outlined 

in SlaiTs summary of the individual comments. 

Rather than discuss the lbove concerns, BellSouth argued the Commission should 

make inquiiies relative to the investments. personnel and tMes CECs have made in 

Louisiana before it makes a decision. Staff was at a loss ai to how any of this 

information, if obtained, would be of any benefit to the Commission or Staff. In 

furthnnoce of this position, BellSouth filed a Motion for Leave lo Propound Data 

Requtstr on June 28,2002. Staff was c o r n e d  this f i l i i  could not only mull in PO 

unnecasary delay in lhe issuance of Stpas Reconrmends~oa, but also could broaden lhe 

scope of the dockd beyond thc Commission’s directive. 

In conclusion. the Commission’s policy is to support competition io all 

1elecommUnications markets, including local voice m i c e .  The anti-competitive rlkcts 

of BcllSouWs policy m at odds with the Commission’s, and thus should be prohibited. 

R Jnrisdiaiond I n u s  

While ‘Turisdictional issues” were mt contemplated in the Commission’s 

directive, Staa believed it was imponvlt to address this Commission’s jurisdiction and 

how it ir consistent with thal of the FCC. &IISouth’s wed the LPSC has m 

jurisdiction io regulate the provisioning of its DSL savicc over CLEC vojce lmpa This 

qumeni ia couehcd on the prumption that Staas recommendation would esscntidly 

mount D LPSC regulation of DSL, which is a federally lariffed amice. This ugumcnt 

fails to consider the basis of Staffs Recommendation in U-22252-E, i.c. thc 

anticompetitive effect BellSouth‘s practice h a  on CLEC volce customers in violation of 

relevant LPSC, 0s well ai FCC, rules and regulatiom. by rrJtrai~lhg voice eo~@tiOn.  

Dcspiie BellSouth‘s arguments to the contrary. Sl@s Recommendation in dockel U- 

22252-E is entirely CONiSlCIIt with the Telecommunications Act, the Line Shlring Order 

and Line Sharing Ranand Order. 

Ihc prevailing theme of the h a l  Competition Regulations is the Commission’s 

god of promoting compelition in the local tclecommunications msrket. Convmsly. my 

prsstiec that hpr a detrimencsl cffcci on competition is inconsisimt and should be 

rectified. Further, Section 701 of the Local Competition Rcgulationr, which esiablishcd 
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BclISouWs Consumer Price Protation Plan, provides in Section 701 G. IO, Tying 

arrangements M prohibited.’” Stam concluded that not only is BellSouth’s c m t  

practice regarding the provisioning of its DSL service anti-compaitivc. it is also a ”tying 

arrangement.” Simply pug BellSouth, as the dominant voice and DSL provider in 

Louisiuq is tying the provision of its DSL smicc  to its voice service. Only end-IISUS 

who receive voice service from BellSouth. or end-users of a CLEC reselling BellSouth’s 

voice &E, may receive BellSouth DSL. 

Claims that various RBOCs PTC behaving in an anti-compctitivc mattc~ 

concrming the provision of their DSL services to voice s-cc arc not new. In ruppon of 

their policy, RBOCs have continuously argued the provision of DSL is federally 

regulated and as such cam01 be addressed by state commissions. WorldCom’s hnr 

raised this issue in Louisiana in its reply comments filed in Docket U-22252-E.‘0 To 

Stafps knowledge, the RBOC argument has never been successful. ES each 8tple 

commission addressing DSL related issues has done so based on iu authority lo promote 

voice competition and address anti-compaitive khavior.” 

In addition to ordas cited by the CLECs. the Michigan Public Scrvice 

Cornmiasion, in an order issued in Caw No. U-13193 on lune 6. 2002 rUichignn 

Ordn“). determined thpt Ameritsh’s practices concerning the provisioning of its DSL 

&M w m  anti-compditive and thmfore violated state law.“ As was the UIC in the 

Florida Order, the Michigan Commission addressed issues identical lo those bsing 

considered in this docket. StafFs Rsommcndalion in U-22252-E. d its 

recommendation hercin, arc consistent with both ordm. 

BellSouth’s WES comet in saying the FCC‘s Line Shuing Order did not create an 

obligation lhat ILECa continue to provide DSL scMcc whm thcy pn no lower the Voice 

provider.” However, neither the Line Sharing Order, nor the Line Shrring Remand Order 

prohibited states from regulating anti-competitive behavior or illegal tying anaogancnts. 

In fact, the FCC specifically stated in the Line Sharing Remand Order, 



To thc cxtcnt that AT&T bclicvcs that spccific incumbent behavior 
/ .- constrains competition in a manner inconsistent with the 

Commission’s line sharing ~ l e ~  ancUor the Act itself, we encourage 
AT&T to pursue enforcement action. 

I 
i 

. .  

Clearly the above pronouncement grants this Commission authority to rule on the issue 

bcforc it without infringing on the FCC‘s jurisdiction. as the LPSC is acting in 

furtherance of its goal (and the FCC’s) to pmmotc competition. not ancmpting to regulae 

DSL service. 

s,. 

Staff concluded thal any perceived conflicts behvccn FCC d LPSC jurisdiction 

rniscd by BellSouth should be of no m n m  to this Commission, as it clearly lur the 

authority to determine BellSouth’s practices arc c o n m y  to LPSC rules and reguhjons. 

without fear of in6inging on the FCC‘s jurisdiction or ran-regulated areas. 

I 
i 

/” 
/ ./’ 

, 

C TechnlrrJInnu 

Staffs d i ~ ~ u s s i ~  of tcchniul iuues will be brief. Simply put, fhen is M 

technical rcason set fonh by BellSouth or UK CLECs as to why BeIIsouth’s DSL aavicc 

cannot be provisioned over CLEC voicc loops. As mentioned Uroughout this 

recommendation, BellSouth’s current practice is bascd on an intcmnl policy decision. 

D. Operational Issna 

As set forth in Staffs Rccommcndation in dake t  U-U2J2-E, BellSouth’s 

obligation to provide its DSL service OVQ CLEC voice loops could be s t a d  if 

BellSouth provided m i d e m  of “substantial operational issues” that must be raolved. 

eucntially lhis docket gives the partiea the opportunity to review any such opaaliorul 

issues prior to any Commission Order being issued. 

As aumm.rized herein, all operational issues a d d r e d  by BellSouth in its 

comments involve additional cons it believes it would incur if it loses con!ml of the local 

loop, but is still required to provide its DSL service. In response to these o p a a t i o ~ I  

issues, Staff first notes that in U-22252-E, Staff recommended that CLECs not be 

allowed to chargc BellSouth for UK of its UNE loops. Despitc thc fact (hat SECCA has 

suggested otherwise. Staff had no intention of modifying that parlion of the 

recommendation. Therefore, any concms relative to costs assused to BellSouth for 

using the CLEC loop arc moot. 
Order R-261734 
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Interestingly enough. the rcmnindn of operational issues n i s d  by BellSouth m 

arguably the same operational issues that exist for competitive DSL providers that do not 

control the voice portion of the loop. Any DLEC or CLEC providing DSL snvicu only 

(i.e., one that is not also the voice provider) is in the same position. However, BellSouth 

argued such an arrangement causes operational issues thill would drive up rhe COSIS of its 

DSL. As an altcmativc, BellSouth proposed CLECs convat UNE lwps of BellSouth 

DSL customen 10 resale. thmby allowing BellSouth to continue c o n t m l l i  the loop. 

As cvidcmsd by the comments, not only was such a su8gestion infusible to m e  

CLECs. it would only increase the corn and opcrationol issues associated with providing 

voice SCIV~C~.  Staff was not convinced thal any of the operational issues provided by 

BellSouth were substantial enough to wanan1 it being nbsolvcd of pmviding its DSL 

serfice to CLEC voice customers. If anylhing, they suggcstcd to StzRthat BellSouth is 

Icvaaghg position as the dominant voice provider with control of the neOvor4 to give 

itself another advanlage over CLEC DSL provides. 

Accordingly, Sldfrccmphasized iU U-22252-E resommcndation to make it clcu 

fhat BellSouth should not only be required to provision itn DSL serfice to 4-w over 

CLEC voice loops, but must do 50 utilizing the same non-discriminalory raw l a m s  a d  

conditions it pmvides such services 10 its voice customers. as BellS011th's commeotr 

suggesl it m y  simply raise the pice of DSL to CLEC voice customus in such a farhion 

that S W s  Recommendation is rendad  mwl. 

W. SUMMARY OF BELLSOUTH'S EXCEPTIONS TO STAFF'S PROPOSEQ 

RECOMMENDATION 

BellSouth's cxccptions to S W s  Propod Recommendation were filed on 

AUWI 12, 2002. along with lhrce fldnviu. As set forth in the filing, BellSouth twk 

exception with Sfls Recommendation in six spxific areas, arguing: 1. The 

Commission's Rules of Praclice and Pmccdure do not authorize Staff 10 p m c d  in the 

manner it did in this dockel; 2. The Commission does not have jurisdiction to alter or 

othemkc regulate BellSoulh's Interstate Saviccs; 3. S t m s  Presumption th.1 the 

Commission has prejudged this maner is wholly inappropriate; 4. CLEC Pmfit Margin. 

not customer choice is the core issue; 5 .  Operational issues cxiu and 6. WC's 

Odcr R-261734 
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Complaints referred to by Staff are unfounded. Rather than provide an exhaustive 

summary of these comments. Staff responded to the exceptions in its Final 

Raommmdation. 

V. CLEC REPLY COMMENTS 

As mentioned infra, reply comments to BellSouth's Exceptions w m  racived 

from WorldCom, SECCA. KMC. Access DeltaCom, Xspcdilu and NnvSoulh These 

reply comments addrrssed BellSouth's exceptions, pmvidcd support for the adoption of 

Slnas Proposed Recommendation, and included affidavits and other exhibits as 

attachments. No S X C C ~ ~ ~ O M  to Stafl's Roposcd Raommcndntion wers received from the 

CLECs. Similarly as with BellSouth's comments, rather than providing an rrhrunivc 

s u m m y  of the reply comments, Staff addressed the commcnts in its Final 

Recornmadation. 

VI. INFORMAL TECHNICAL CONFERENCE 

Following receipt of BcllSouth's exceptions and the replies hereto, Slaffpruidcd 

o v a  an informal tahnical conference. Rep-tativa of BellSouth, several CLECs, as 

well as c0mmisr;ionKs Blosrman unl Siltig and Commission S M ,  were present at the 

tecbnicd conference. Ibe parties were given an opportunity to rcspnd to thc latest 

filings. ask and field questions and provide further support for their rcspcdve positions. 

Particularly, BellSouth witness Ruscilli wen1 into detail explaining why he concluded m 

his affidavit that d e  is a valid option for the CLECs and Bellsouth witness MiIna 

explained his affidavit relative to Operational lasucs. Following BellSouth's 

prcsatations, CLEC witnesses w m  given the oppormnity to mpond and/or ask 

questions of the witnesses. Questions w m  also posed by the Commissioners and Staff. 

Spaifisally questions were asked as to who would invest in order to ensure the entire 

state has DSL available. No affnnativc response to deploy was nccived from the 

CLECr. In addition to the exceptions and replies, Staff conridered h i s  infomWion in 

suppon of its recommendation. 

Order R-26173-A 
P q e  lOof 18 

i 



. .  . .  . .  

VII. STAFF’S FINAL RECOMMENDATION 

As staled herein, Slaff s role in this docket was to determine whether any p o k y  

or operational issues existed that would prohibit BellSouth from providing iu ADSL 

service over CLEC loops. That is pncisely what Staff considered in derail in itn 

hposed Recommendation, with Staff ultimately concluding that no such operafiod or 

policy issues existed. As no exceptions were provided by the CLECs, Slna: Find 

Rmmmmdation focused on BellSouth’s Exceptions and any impact thcy hd 00 S W r  

hposed  Recommendation. 

A. Stars Reply to Exceplionr 1 and 3. 

Intmstingly. BellSouth began its exceptions not by questioning S W s  Fmposcd 

Raommendation, but by questioning the rulemaking procedure employed. BellSouth 

concluded the procedure violated not only the Commislion’s R u l a  of F’racticc and 

Procedure, but also Anicle IV ? I  of the Louisiana COnstiNtion. BellSouth suggctted as 

a remedy the Commiuion opening up a docket to establish concrete ~ l c t  for such 

proceedings. A simple review of raent commission history would quation the 

comatnssp of this auumption. Staff, through the undersipd counsel, hu bcm atha 

counsel of mrd or cosounrcl of mrd in numemus Commission ~ l ~ ~ ~ k i n g  

proceedings (and all of which included BellSouth as a party) in which wienlially the 

same pmccdural NIS were followed. without objection from BellSouth or 0thCn.” 

Further troubling was BellSouth’s statement that it was under the imprrssion 

‘’Staff would consider the irsun presented in this docket in B full and cornprehouivc 

mmcr  as the 271 Order requires.”” Staff assumed BellSoulh’s wps wBgcsting StaIl‘s 

consideration of rounds of coniments and exhibits received by the panics. numemus 

informal meetings addressing the issues, review of relevant FCC, LPSC and other PSC 

daisions. the mult of which was a 24 page mommendation, was insufficient. The 

presumption referred lo by Staff. to which BellSouth takes exception, did not in any way 

dhmsh the mount of consideratios time and cffon that went into Staffs 



. Recommendation. It was only afler consideration of all information contain4 in this 

record that Staff issued its Proposed Recommendation. Nonetheless, any anmpu  to 

suggest the Procedure followed hercin by Stanwere inconsistent with the Commission's 

Rules and Regulations should be simply dismissed as an enon to create additional i ssue  

the Commission must consider. 

B. S tars  Rcpy Io Errrprion 2 

BellSouth a h  raised many of the same jurisdictionsl issues concainsd in its 

or igh l  cements in its exceptions. BellSouth suggested the effwt of S W s  

rsommmdalion would be the imposition of disincentive to the deployment of DSL 

savice, n c h ~  than the goal of promoting the accessibility of new and im~~vative 

services. Such a statement creates a slippery slope for S M  (and BellSouth) to eepd 

upon. How can the Commission promote the deployment of a service over which 

BellSouth argues it has no jurisdiction over? Should Staff assume it is ok for the 

Commission to establish tules relative to interstate services, provided they only benefit 

the pmvidu of such services? 

By no means was Staff suggesting this mommadation would amount to a 

Rgvlalion of DSL m i c a ,  howeva, it is ht&g that B c l l h t h  would have the 

Commission believe the Recommendation would  hind^ the hulhcr deploymcnt of such 

saviccs. According to BellSouth's cxpms, approximately 7075% of BellSouth 

customm in Louisiana have nccess to i u  DSL, while only 5% or 60 subscribe to it. Staff 

nrgued if any disincentive exists prohibiling BellSouth from furthcr deploying iu 

services, it was the demand for the pmduct, not any order of this Commission S W s  

Recommendation, if adopted, would only require BellSouth to continue providing its 

DSL service to customers currently receiving the service whm they switch voice 

providers, and to voice customers of CLECs opting to m&vc the snvicc, uscntially 

meaning BellSouth will derive more rcvcnuc for its non-rcgulatcd service, in addition to 

M e r i n g  competition in [he voice market. 

BellSouth also objected to Staffs classification hat BellSouth is *tying'' iu DSL 

savi- to its voice service. suggesting Staff has transformed this proceeding into au 

cnforccment action. BellSouth's suggestion d i s r c g d  the fact that Staff had 
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mommended no penalties. fines or other administrative remedies be levied against 

BellSouth only that it (BellSoutli) ratify any potential antisompetitive behavior. Staff 

a m  with SECCA that this Commission has the jurisdiction to recti& any potentially 

anti-competitive behavior without the naessity of instituting an enforcement action. 

C Slafs Reply IO Exceprion 4. 

In this exception. BellSouth provided arguments and totimony in suppn( of its 

position that m l e  is a valid option for the CLECs, M e r  arguing CLECs simply 

choose not to use it for cost rcasons. While Staff appreciated BellSouth's comments 

relative to CLEC profit marsins and the work done by Mr. Ruscilli relative to the casu 

wociucd with UNE-P versus resale, it mpcctfully disagreed with the conclusion. 

UNE-P has b a n  recognized by this Commission ss a valid form of compctiticq most 

rccmlly in BellSouth's 271 application. As long as it is treated u such CLECs should 

have the choice to determine how they choose to compete, rather thpn the choice being 

made by their conipctition. Not only doss BellSouth's "Resale @tion'* restrict the mode 

of enby a CLEC can use. it also restricts the service oNering ULSl can be made to thoss 

savicas contained in BellSouth's tariffs. For cxmple, a CLEC such u WorldCom could 

not offa its "Neighborhood" plan via resale because BellSouth pmvidcr M rimilrrly 

bundled m i c e  it CM resell. 

D. SI@S Reply ro Execpiion 5. 

Despite what is sumested by the CLECs in their reply comments. S M  never 

determined there w e e  no operational issues that may be inevmd by BellSoutb. Suff 

simply concluded that none of tl\s i u u a  were substantial enough to warran1 BellSouth 

being abwlued from following Staffs Roposcd Raommcndation. BellSouth's 

exceptions and aTTdavits died funher light on the potential operational issues it believes 

it will encounter if forced to implement Staffs Recommendation. While BellSouth 

qualified &e operational issues as being burdensome. Sta~believed the a s ~ a l  effec1 of 

ths operational changes must specifically be determined before they absolve BellSouth 

fmm implemmling StaRs Recommendation For example. a1 IC& hvo of thc 

optional issues raised by Mr. Milner in his &davit wcre rendered mmt by S W s  
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Ropoxd Raommcndation whcrcin SWT concluded that CLECr should be prrvented 

horn char& BellSouth for use of the high frequency podon of the loop. While them is 

some overlap, lhe majority of the remaining operalional issues would only apply when 

BellSouth is required lo provide its DSL over CLEC voice loops, not UNE-P. 

Noocthelcu. based on the above. Staff was willing to claify its r e c d a t i o o  to tbe 

cxtmt lhrt the operational issues related spocifiully to UNE loops (frcilitia based 

providers) M later delemined to k overly burdauomc. If such a determination w a r  

made. Staffwould recommend that BellSouth be required to provide its DSL Wrvice only 

to CLEC c u ~ ~ o m e n  via UNE-P, provided lhat BellSouth shall not prrmamly  disc- 

voice aod dah service to a customer mvuting service from BellSouth to I facilitybrud 

CLEC. Should a premature disconnection wcur, Bellsouth rhpll be 6ncd up 0 

SIO,ooO.M1 per occurrence, as weU as provide a full refund to the c w t o m  for the 

prcviow month's voice and data 5Cniss. Additionrlly, SUB noted u1.1 due to tbe 

qioud MIIUC of BellSoulh's O p a t i d  Suppon S y t a u ,  any fuul daisioo of 8 

Commission in the BtllSouth region on this isw would quire Bellsouth lo makc tbc 

MFQSP~Y o p t i o n a l  changes. Ihmbyre-inniNting Slaffr original mCOmmmdrtion. 

E slap$ Reply IO Exceplio~ 6 

Finally. Bellsouth sugscrts IIUI Strff wmngfvlly relied on KMC'r dlegatio~ 

guggating KMC har a hinory of d e  d k p t i o ~  witbout MY factual uppart. Such 

m&oo is obviously rehtcd by the idomtion provided to Staff counsel by KMC in 

D a k d  U-22252-E and the series of Collrbontive worksbopa. whicb were refnraccd m 

suppxl of the finding. Copies of those filings M conlained huein. 

WI m m  ISS C OFORD - 
For the reasons stated above, SWT recommended u1.t its r s o m m e n d a t i ~  M 

foouined in dockn U-22252-E, and as modified in chis docket, be adopled. The mnu 

wu conridered at the Commission's December 16.2002 Business and Exautive Session 

Following oral argument, Commissioner Field mval to accept StatTs Final 

Recommendation. adding the following provision: T h e  Louisiana Public Service 

Commission a f i m s  Ihal il does not replate the rates or pricing of BcllSouWs wholesale 
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